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THE REPORT OF THE FIFTEENTH FINANCE
COMMISSION

Relevant for: Indian Polity | Topic: Finance Commission

Vertical devolution:

Horizontal devolution:

 Criteria

Weight (%)

Population

15.0

Area

15.0

Forest & ecology

10.0

Income distance

45.0

Tax & fiscal efforts

2.5

Demographic performance

12.5

Total

100

Revenue deficit grants:

Local Governments:

Health:

 

Performance incentives and grants:
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S.no.

Grant Components

2021-26

            1

Revenue Deficit grants

294514

            2

Local governments grants

436361

            3

Disaster management grants

122601

            4

Sector-specific grants

129987

            i

Sectoral grants for Health

31755

ii

School Education

4800

iii

Higher Education

6143

            iv

Implementation of agricultural reforms

45000
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            v

Maintenance of PMGSY roads

27539

            vi

Judiciary

10425

               vii

Statistics

1175

            viii

Aspirational districts and blocks

3150

            5

State-specific

49599

 

Total

1033062

 

Defence and Internal Security

Disaster Risk Management:

 

Fiscal consolidation

 

*****

MC

Vertical devolution:
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Horizontal devolution:

 Criteria

Weight (%)

Population

15.0

Area

15.0

Forest & ecology

10.0

Income distance

45.0

Tax & fiscal efforts

2.5

Demographic performance

12.5

Total

100

Revenue deficit grants:

Local Governments:

Health:

 

Performance incentives and grants:

S.no.

Grant Components

2021-26

            1

Revenue Deficit grants
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294514

            2

Local governments grants

436361

            3

Disaster management grants

122601

            4

Sector-specific grants

129987

            i

Sectoral grants for Health

31755

ii

School Education

4800

iii

Higher Education

6143

            iv

Implementation of agricultural reforms

45000

            v

Maintenance of PMGSY roads

27539

            vi

Judiciary
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10425

               vii

Statistics

1175

            viii

Aspirational districts and blocks

3150

            5

State-specific

49599

 

Total

1033062

 

Defence and Internal Security

Disaster Risk Management:

 

Fiscal consolidation

 

*****

MC
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Source : www.livemint.com Date : 2021-02-02

VOTER ID ON MOBILE: A REALITY FOR ALL FROM
TODAY

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Electors in poll-bound West Bengal, Tamil Nadu, Assam, Kerala and Puducherry will be the first
to use e-voter card

From today (1 February), all voters will be able to download their digital voter ID card if their
mobile number is linked with the Election Commission (EC).

On 25 January, EC rolled out the electronic version of the voters' photo identity card which can
be stored on mobile phones and downloaded on personal computers. The e-voter card will be
available in the PDF format and cannot be edited. The digital voter ID card can be self-printed
and laminated by the voter when required.

Electors in poll-bound West Bengal, Tamil Nadu, Assam, Kerala and Puducherry will be the first
to use e-voter card as elections are due in these states and the union territory in April-May.

Also Read | How India can fight vaccine hesitancy

What is digital photo identity card?

The digital photo identity card or e-elector photo identity card is a non-editable digital version of
the elector photo identity card and can be saved in facilities such as digital locker just like PAN,
Aadhaar or your DL.

Physical voter card

The physical voter card would continue to be in use. The physical card takes time to print and
reach the voter, and the idea is to provide faster delivery and easy accessibility to the document.
Introduced in 1993, the elector photo identity cards are accepted as proof of identity and
address.

Steps to download digital voter ID cards

1) Go to voterportal.eci.gov.in.

2) Create an account by entering the relevant details.

3) Log in and go to the menu which says 'Download e-EPIC'.

4) Enter your EPIC number or form reference number.

5) A one-time password (OTP) will be sent to your registered mobile number.

6) Now, click on 'Download EPIC.'

7) You will have to complete the Know Your Customer (KYC) process to download the card if
the mobile number mentioned on the card is different.

https://www.livemint.com/news/india/digital-voter-id-cards-from-today-10-things-to-know-11611541109184.html
https://www.livemint.com/news/india/digital-voter-id-cards-from-today-10-things-to-know-11611541109184.html
https://www.livemint.com/news/india/digital-voter-id-cards-from-today-10-things-to-know-11611541109184.html
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8) After updating the number through KYC, you can download the digital voter ID card.

9) If you’ve lost your e-EPIC number, you can check for it on voterportal.eci.gov.in.

10) The digital voter ID card can also be generated from the voter mobile app, which can be
downloaded from the Google Play Store.

Click here to read the Mint ePaperMint is now on Telegram. Join Mint channel in your Telegram
and stay updated with the latest business news.

Log in to our website to save your bookmarks. It'll just take a moment.

Oops! Looks like you have exceeded the limit to bookmark the image. Remove some to
bookmark this image.

Your session has expired, please login again.

You are now subscribed to our newsletters. In case you can’t find any email from our side,
please check the spam folder.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

http://voterportal.eci.gov.in
https://epaper.livemint.com/Home/ArticleView?utm_source=livemintstory&utm_medium=lmstorybottom&utm_campaign=lmstoryref
https://t.me/livemint
https://www.livemint.com/
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Source : www.livemint.com Date : 2021-02-07

PM NARENDRA MODI HAILS COUNTRY'S JUDICIARY
FOR SAFEGUARDING PEOPLE'S RIGHTS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

PM Narendra Modi said the Supreme Court in India has conducted the highest number of
hearings via video-conferencing from among the top courts of all the countries in the world
during the coronavirus pandemic

Prime Minister Narendra Modi today praised the country's judiciary, saying that it has performed
its duty well in safeguarding people's rights and upholding personal freedom, and added that it
has also strengthened the Constitution.

Speaking on the occasion, the Prime Minister praised the judicial reforms taken up by
Department of Justice, Ministry of Law & Justice for making justice available even in challenging
times of COVID-19 pandemic. He said that the Gujarat High Court showed its adaptive capability
by early start of hearing by video conferencing, SMS call-out, e-filing of cases and ‘email my
case status’.

The Court also started streaming of its display board on YouTube and uploaded its judgements
and orders on the website. The Gujarat High Court became the first court to stream the court
proceeding live. The Prime Minister expressed satisfaction that digital infrastructure put in place
by the Law Ministry’s e-Courts Integrated Mission Mode Project has been adopted so quickly by
the courts.

PM Modi informed that today, more than 18 thousand courts have been computerized and there
is a new momentum in e-proceedings in court after the Supreme Court giving legal sanctity to
tele-conferencing and video conferencing. “It is a matter of great pride that our Supreme Court
has heard the greatest number of cases via video conferencing among all the Supreme Courts
of the world" said the Prime Minister.

Ease of Justice got a new dimension by e-filing of cases, Unique Identification Code and QR
code for cases, which led to setting up of National Judicial Data Grid. The Grid will help lawyers
and litigants to know about their cases. This ease of justice is enhancing not only the ease of
living but also the ease of doing business as foreign investors are feeling more confident about
safety of their judicial rights.

World Bank has also praised the National Judicial Data Grid. E-Committee of The Supreme
Court and NIC are creating safe cloud-based infrastructure. The Prime Minister informed that
possibilities of use of artificial intelligence is being explored to make our system future ready.
This will increase the efficiency and speed of the judiciary.

Talking about E-Lok Adalats, The Prime Minister mentioned the first E Lok Adalats in Junagarh
30-40 years ago. Today, e-lok adalats have become source of timely and convenient justice as
lakhs of cases have been heard in 24 states. This speed, trust and convenience is the demand
of today’s judicial system, said the Prime Minister.

The Prime Minister said that AatmNirbhar Abhiyan will play a big role in the efforts of the judicial
modernization. Under the Abhiyan, India is promoting its own video conference platform. E-Seva
Kendras in High Courts and district courts are helping in bridging the digital divide.
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Click here to read the Mint ePaperMint is now on Telegram. Join Mint channel in your Telegram
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Source : www.pib.gov.in Date : 2021-02-07

PM ADDRESSES EVENT MARKING DIAMOND JUBILEE
OF GUJARAT HIGH COURT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Prime Minister, Shri Narendra Modi addressed an event marking the Diamond Jubilee of the
High Court of Gujarat today via video conferencing. He also released a Commemorative
Postage Stamp marking the completion of sixty years of the establishment of the High Court.
Union Minister of Law & Justice, Judges of Supreme Court and High Court of Gujarat, and Chief
Minister of Gujarat and members of the law fraternity were present on the occasion.

Speaking on the occasion, the Prime Minister praised the judicial reforms taken up by
Department of Justice, Ministry of Law & Justice for making justice available even in challenging
times of  COVID-19 pandemic. He said that the Gujarat High Court showed its adaptive
capability by early start of hearing by video conferencing, SMS call-out, e-filing of cases and
‘email my case status’. The Court also started streaming of its display board on YouTube and
uploaded its judgements and orders on the website. The Gujarat High Court became the first
court to stream the court proceeding live. The Prime Minister expressed satisfaction that digital
infrastructure put in place by the Law Ministry’s e-Courts Integrated Mission Mode Project has
been adopted so quickly by the courts. Shri Modi informed that today, more than 18 thousand
courts have been computerized and there is a new momentum in e-proceedings in court after
the Supreme Court giving legal sanctity to tele-conferencing and video conferencing. “It is a
matter of great pride that our Supreme Court has heard the greatest number of cases via video
conferencing among all the Supreme Courts of the world” said the Prime Minister.

Ease of Justice got a new dimension by e-filing of cases, Unique Identification Code and QR
code for cases, which led to setting up of National Judicial Data Grid. The Grid will help lawyers
and litigants to know about their cases. This ease of justice is enhancing not only the ease of
living but also the ease of doing business as foreign investors are feeling more confident about
safety of their judicial rights. World Bank has also praised the National Judicial Data Grid. E-
Committee of The Supreme Court and NIC are creating safe cloud-based infrastructure.  The
Prime Minister informed that possibilities of use of artificial intelligence is being explored to make
our system future ready. This will increase the efficiency and speed of the judiciary.

Talking about E-Lok Adalats, The Prime Minister mentioned the first E Lok Adalats in Junagarh
30-40 years ago. Today, e-lok adalats have become source of timely and convenient justice as
lakhs of cases have been heard in 24 states. This speed, trust and convenience is the demand
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of today’s judicial system, said the Prime Minister.

The Prime Minister said that AatmNirbhar Abhiyan will play a big role in the efforts of the judicial
modernization. Under the Abhiyan, India is promoting its own video conference platform. E-Seva
Kendras in High Courts and district courts are helping in bridging the digital divide.

 

RKJ/M

The Prime Minister, Shri Narendra Modi addressed an event marking the Diamond Jubilee of the
High Court of Gujarat today via video conferencing. He also released a Commemorative
Postage Stamp marking the completion of sixty years of the establishment of the High Court.
Union Minister of Law & Justice, Judges of Supreme Court and High Court of Gujarat, and Chief
Minister of Gujarat and members of the law fraternity were present on the occasion.

Speaking on the occasion, the Prime Minister praised the judicial reforms taken up by
Department of Justice, Ministry of Law & Justice for making justice available even in challenging
times of  COVID-19 pandemic. He said that the Gujarat High Court showed its adaptive
capability by early start of hearing by video conferencing, SMS call-out, e-filing of cases and
‘email my case status’. The Court also started streaming of its display board on YouTube and
uploaded its judgements and orders on the website. The Gujarat High Court became the first
court to stream the court proceeding live. The Prime Minister expressed satisfaction that digital
infrastructure put in place by the Law Ministry’s e-Courts Integrated Mission Mode Project has
been adopted so quickly by the courts. Shri Modi informed that today, more than 18 thousand
courts have been computerized and there is a new momentum in e-proceedings in court after
the Supreme Court giving legal sanctity to tele-conferencing and video conferencing. “It is a
matter of great pride that our Supreme Court has heard the greatest number of cases via video
conferencing among all the Supreme Courts of the world” said the Prime Minister.

Ease of Justice got a new dimension by e-filing of cases, Unique Identification Code and QR
code for cases, which led to setting up of National Judicial Data Grid. The Grid will help lawyers
and litigants to know about their cases. This ease of justice is enhancing not only the ease of
living but also the ease of doing business as foreign investors are feeling more confident about
safety of their judicial rights. World Bank has also praised the National Judicial Data Grid. E-
Committee of The Supreme Court and NIC are creating safe cloud-based infrastructure.  The
Prime Minister informed that possibilities of use of artificial intelligence is being explored to make
our system future ready. This will increase the efficiency and speed of the judiciary.
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Talking about E-Lok Adalats, The Prime Minister mentioned the first E Lok Adalats in Junagarh
30-40 years ago. Today, e-lok adalats have become source of timely and convenient justice as
lakhs of cases have been heard in 24 states. This speed, trust and convenience is the demand
of today’s judicial system, said the Prime Minister.

The Prime Minister said that AatmNirbhar Abhiyan will play a big role in the efforts of the judicial
modernization. Under the Abhiyan, India is promoting its own video conference platform. E-Seva
Kendras in High Courts and district courts are helping in bridging the digital divide.

 

RKJ/M

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



Page 15

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2021-02-18

THE VIABILITY OF TWO PROPOSALS
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

Speaking at a roadshow in Kolkata on January 23, West Bengal Chief Minister Mamata
Banerjee asked why India should have only one capital and suggested that there be four. She
directed Sudip Bandyopadhyay, MP and leader of the Trinamool Congress in the Lok Sabha, to
raise the issue in Parliament. She suggested that Parliament sessions should be held in each of
the four capitals in a rotating manner. While Ms. Banerjee has the right to have her opinion on
the issue, she doesn’t seem to have given much thought to the feasibility of the proposal.

Four capitals would obviously mean having Parliament buildings in three other regions, too. If
there are four capitals, accommodation for all the MPs and the adjunct staff will have to be
constructed. While those from the northern parts of the country would prefer to be comfortably
ensconced in the existing residential accommodation in New Delhi, those from other parts of the
country may prefer to settle in the capital of the region to which they belong. During Parliament
sessions, MPs will descend in droves to the envisaged capitals and fly out, leaving these
residential accommodations vacant for months after every session. Add to this the huge
expenditure involved in all the MPs and their staff having to fly to and from these capitals every
now and then. Providing security to all the MPs will be a huge burden for the State Police. Even
the vacant accommodations where the MPs don’t reside will have to be guarded round the
clock. Depending on the risk factor, enhanced security will have to be necessarily provided to a
fair number of them, many of whom manage to get top security cover merely for their imprudent
utterances.

Calcutta (now Kolkata) was once a capital of this country until King George V announced in
December 1911 that Delhi would be the new capital. Parliament House was opened in 1927 and
the magnificent Viceroy’s residence (now Rashtrapati Bhavan) and the government buildings
were inaugurated in 1931. One of the factors that may have weighed in favour of New Delhi
could be its proximity to the summer capital, Shimla.

But today, even shifting a State capital would involve huge expenditure. In the 1980s, the Tamil
Nadu Chief Minister proposed to shift the State capital to Tiruchirappalli in central Tamil Nadu.
The plan was ultimately shelved when the huge burden it would impose on the State exchequer
became apparent. The cost to the government exchequer to have capitals in three other States
will be mind-boggling and our nation can ill-afford this.

A similar request was made in January 2021 when the Bar Councils of the five southern States
called for a Supreme Court bench in south India. This has been a long-standing demand. Unlike
the proposal to establish four capitals, this one merits serious consideration given the
prohibitively long distance between the southern States and Delhi. Not many can afford to travel
all the way to New Delhi to engage lawyers and plead their cases. The exorbitant fees of the
Supreme Court lawyers in New Delhi is another deterrent.

While speaking at an online event last year, Attorney General K.K. Venugopal suggested that
four benches of Court of Appeal with 15 judges each be created across the country to reduce
the burden of the Supreme Court. This would enable judges to go through each case thoroughly
and deliver a well-thought-out verdict. Setting up these courts would call for an amendment in
the Constitution. Though the demand is to set up a bench in the south, southern Bar Councils
may later take up the issue of setting up separate appellate benches in regions in the south.
Such an arrangement would leave the apex court free to deal with constitutional issues. With



Page 16

cr
ac

kIA
S.co

m

cases mounting in various courts, a viable solution needs to be worked out. Easy accessibility to
justice for every citizen is a right that cannot be countered.

M.P. Nathanael is Inspector General of Police (Retd), Central Reserve Police Force

This story is available exclusively to The Hindu subscribers only.

Already have an account ? Sign in

Start your 14 days free trial. Sign Up

Find mobile-friendly version of articles from the day's newspaper in one easy-to-read list.

Enjoy reading as many articles as you wish without any limitations.

A select list of articles that match your interests and tastes.

Move smoothly between articles as our pages load instantly.

A one-stop-shop for seeing the latest updates, and managing your preferences.

We brief you on the latest and most important developments, three times a day.

*Our Digital Subscription plans do not currently include the e-paper, crossword and print.

Dear reader,

We have been keeping you up-to-date with information on the developments in India and the
world that have a bearing on our health and wellbeing, our lives and livelihoods, during these
difficult times. To enable wide dissemination of news that is in public interest, we have increased
the number of articles that can be read free, and extended free trial periods. However, we have
a request for those who can afford to subscribe: please do. As we fight disinformation and
misinformation, and keep apace with the happenings, we need to commit greater resources to
news gathering operations. We promise to deliver quality journalism that stays away from vested
interest and political propaganda.

Dear subscriber,

Thank you!

Your support for our journalism is invaluable. It’s a support for truth and fairness in journalism. It
has helped us keep apace with events and happenings.

The Hindu has always stood for journalism that is in the public interest. At this difficult time, it
becomes even more important that we have access to information that has a bearing on our
health and well-being, our lives, and livelihoods. As a subscriber, you are not only a beneficiary
of our work but also its enabler.

We also reiterate here the promise that our team of reporters, copy editors, fact-checkers,
designers, and photographers will deliver quality journalism that stays away from vested interest
and political propaganda.

Suresh Nambath
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Please enter a valid email address.

To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
like NRC

You can support quality journalism by turning off ad blocker or purchase a subscription for
unlimited access to The Hindu.

Sign up for a 30 day free trial.
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Source : www.thehindu.com Date : 2021-02-22

NAVIGATING THE STORM: THE HINDU EDITORIAL ON
THE FIFTEENTH FINANCE COMMISSION

Relevant for: Indian Polity | Topic: Finance Commission

A pair of balanced scales representing the Union of India and the States, the cover visual of the
Fifteenth Finance Commission’s report for the period 2021-22 to 2025-26, seeks to highlight the
Commission’s endeavour to maintain an equitable approach at a time when the Centre and
States are facing unprecedented revenue stress and fiscal demands. The Centre has accepted
much of the Commission’s broad recommendations, including giving States a 41% share of the
divisible pool of taxes and revenue deficit grants of nearly 2.95-lakh crore for 17 States over the
next five years. It has also acceded to the Commission’s suggestion to make grants towards
urban and rural local bodies conditional upon States setting up their own finance commissions
and publishing online the accounts of local bodies. And 60% of these grants will be further linked
to these bodies’ providing sanitation and water services. There is an ‘in-principle’ nod to the
panel’s suggestion to set up a non-lapsable dedicated fund to support defence and internal
security modernisation — a response to the Centre’s belated request to examine if such a fund
can be considered for funding defence capex beyond normal Budget allocations. While the
panel has suggested moving 1.53-lakh crore out of the Consolidated Fund of India over five
years to partly finance this, the Centre has said the funding nitty-gritties will be examined later.
States would monitor how the modalities here evolve, even as they have reason to fret about the
Centre’s non-committal response to the Commission’s recommendations of sector-specific and
other grants for them adding up to about 1.8-lakh crore.

It is up to the Centre now to ensure that States do not feel short-changed from the new fiscal
framework, given their frayed ties over GST compensation dues. States have also been steadily
losing out, given the Centre’s penchant to raise more cesses and surcharges that do not have to
be shared. This Budget has seen an encore with the agriculture infrastructure development
cess. One wishes the Commission had at least noted its displeasure on this practice, like its
predecessors did. Unlike them, however, the N.K. Singh-led panel had to cope with a
tumultuous shift in the domestic and global macro-economic landscape. At home, the Planning
Commission was dissolved and GST introduced. The panel’s tenure was extended by a year,
requiring it to give an interim report first, with its work culminating in a virtual zero-visibility zone
as the COVID-19 pandemic broke out months before its deadline. Given these pressures and
the difficulties in projecting the economy’s path, the Commission has done well. It has resisted
the Centre’s nudge to review what it felt was a too-generous 42% share granted to States by the
previous Commission, and deftly dealt with most of the unusual terms of reference foisted on it.
As N.T. Rama Rao said, India lives in the States. If the Centre takes them along, it might help
attain the balance envisaged by the Commission, which is needed to drive the country onto a
double-engine growth trajectory from the current nadir.

You have reached your limit for free articles this month.

Already have an account ? Sign in

Start your 14 days free trial. Sign Up

Find mobile-friendly version of articles from the day's newspaper in one easy-to-read list.

Enjoy reading as many articles as you wish without any limitations.
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We also reiterate here the promise that our team of reporters, copy editors, fact-checkers,
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VOICE VOTE AS CONSTITUTIONAL SUBTERFUGE
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &

privileges and issues arising out of these

The Karnataka Prevention of Slaughter and Preservation of Cattle Bill was passed by the State’s
Legislative Council on Monday, February 8. The Bill had already been passed by the Legislative
Assembly where the State government enjoys a majority. But the prospect of the Bill passing the
Upper House was doubtful as the Opposition parties — the Congress and the Janata Dal (S) —
have a majority in the Council; and both were opposed to the Bill. But the law was passed by the
Council despite the lack of a majority. Instead of having a division vote based on actual voting as
is usual and as the Opposition members had demanded, the presiding officer just declared the
Bill passed by voice vote without any division.

If this sounds rather familiar, it is because an uncannily similar process was followed to pass the
controversial farm laws (by the Rajya Sabha) in September 2020. Here too, the government
seemed to lack a majority to pass the bills in the Upper House. And instead of a division vote, a
voice vote was deemed to be adequate by the Deputy Speaker of the House. In both cases, the
pandemonium in the House caused by heated interventions by the Opposition was used as a
pretext to resort to a voice vote. In the last few months, while there has been extensive
discussion of the farm laws, they have largely been about the merits of the laws and the need for
reforms in the agrarian sector. But the fact that the legislative process followed for these laws
did away with actual voting in the Upper House has not been given the prominence it deserves.
The government has repeatedly invoked the multiple consultations around these laws over the
years to justify them, but the fact that the pieces of legislation were passed without an actual
legislative majority voting for them does not seem pivotal. These two sets of laws passed with a
voice vote seem like a new template for bypassing the constitutionally envisaged legislative
process. Indeed, both were first passed as ordinances; such was the urgency felt for enacting
them. And once they were tabled in the legislature, the governments insisted on the Bills not
being referred to the legislative committees in either case, even though the Opposition
repeatedly raised the demand.

Congress urges Speaker not to bypass Rajya Sabha by declaring 7 key Bills as ‘money bills’

The voice vote subterfuge supplements the other technique repeatedly deployed over the last
few years to bypass the Upper House of Parliament — the Money Bill route, utilised increasingly
in instances even where the laws concerned would not easily fit within that definition. Most
notoriously, the Aadhaar Bill was passed in this manner. But other controversial laws such as
those pertaining to electoral bonds, retrospective validation of foreign political contributions and
the overhaul of the legal regime relating to tribunals have also been carried out through the
Money Bill ruse. A majority of the Supreme Court in the Aadhaar case upheld such use, though
the dissenting judge called such use of the Money Bill as nothing less than “a fraud on the
constitution”. A later constitutional Bench of the Court has since noted the problem with the
majority position and has referred the issue of interpreting the Money Bill provision to a larger
Bench.

The fact remains that even if all these laws were actually unquestionably desirable and
necessary, the dubious mechanisms followed for their enactment would surely mean they are
unjustifiable. That is precisely why the justification for such subterfuge to pass these laws is so
revealing. The increasing use of the Money Bill route was defended by the then Leader of the
Rajya Sabha when he deplored the repeated questioning by the indirectly elected Rajya Sabha
of the wisdom of the directly elected Lok Sabha. Underlying this common sentiment is a

https://www.thehindu.com/news/national/karnataka/anti-cow-slaughter-bill-passed-in-karnataka/article33785877.ece
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tendency to devalue bicameralism itself. The Lok Sabha is seen as directly representing the will
of the people, and the Rajya Sabha as standing in its way. And since democracy itself is seen
purely in terms of parliamentary majority in the Lower House, the countervailing function of the
Upper House is rarely seen as legitimate.

The Rajya Sabha has historically stopped the ruling party from carrying out even more
significant legal changes. The notorious Emergency-era 42nd Constitutional Amendment could
not be repealed in toto by the post-Emergency Janata regime because the Congress continued
to have a strong presence in the Rajya Sabha. The Rajiv Gandhi government’s proposed 64th
Constitutional Amendment Bill on Panchayati Raj was narrowly defeated in the Rajya Sabha,
even though it enjoyed the highest ever majority in Lok Sabha. But neither of these governments
resorted to constitutional subterfuge or attacked the Rajya Sabha’s raison d’être. Indeed, the
Rajya Sabha is undoubtedly imperfect, partly because of constitutional design. And partly
because obviously undesirable practices, such as members representing States they have no
affiliation to, have been allowed to flourish. But forms of constitutional fraud that reduce it to a
cipher cannot be condoned, and it is important to understand the crucial constitutional role that
such a body plays.

Aadhaar verdict: It’s Money Bill, says majority opinion

Legal philosopher Jeremy Waldron has explained the virtues of bicameralism, especially when
the two Houses are chosen by different processes of representation and elected on a different
schedule. The very questioning of the monopoly of the Lower House to represent the ‘people’
makes bicameralism desirable, he argues. In India, the fact that the Rajya Sabha membership is
determined by elections to State Assemblies leads to a different principle of representation,
often allowing different factors to prevail than those in the Lok Sabha elections. John Stuart Mill
had warned in his classic treatise on representative democracy that “a majority in a single
assembly, when it has assumed a permanent character—when composed of the same persons
habitually acting together, and always assured of victory in their own House — easily becomes
despotic and overweening, if released from the necessity of considering whether its acts will be
concurred in by another constituted authority.” Now that judicial review is hardly practised in
India, the second chamber’s performance of such a role becomes particularly important as it
offers the opportunity for a second legislative scrutiny. The other merit of bicameralism for
Waldron is especially significant in a Westminster system like India, where the Lower House is
dominated by the executive. The Rajya Sabha holds the potential of a somewhat different
legislative relation to the executive, making a robust separation of powers possible.

Editorial | The case for the Rajya Sabha

Arguably though, the malaise that allows such legislative humiliation to be tolerated in India runs
even deeper, evident in the contempt for the legislature that has been shown by the executive in
this country since the mid-1970s. Never though has it been more apparent than during the
pandemic. While the British Prime Minister was being taken to task on ‘Prime Minister’s
Questions’ every Wednesday in the House of Commons even during the pandemic, Parliament
in India was not even convened until it became necessary, and that too after suspending
Question Hour. The legislature’s role here is seen as only to pass legislation — the faster the
better. But in a country where judicial procedure is perceived as an obstacle to justice by judges
themselves, it should not surprise us that legislators view legislative procedure as dispensable
so that laws can be enacted by hook or by crook.

Anuj Bhuwania is a Professor at the Jindal Global Law School. He is the author of Courting the
People: Public Interest Litigation in Post-Emergency India
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A PROPER TRANSFER POLICY NEEDED
Relevant for: Indian Polity | Topic: Provisions related to UPSC, State PSCs and Civil Services in India, and their

Role in Democracy

Good governance and better administration of development is often offered as a plausible
solution to conflict management. At the heart of this solution are public administrators. Civil
servants, no matter how dedicated, innovative and efficient they may be, need a stability of
tenure to govern well.

Consider the case of Jammu and Kashmir. If the purpose of administering the region is to
ensure peace and development, then it is unlikely to succeed till there is a proper transfer policy.
As it stands presently, officers are transferred too often. This denies them the opportunity to
settle down into an official role. At times, a particular administrative location is used as a testing
lab where officers keep arriving and leaving, with a deleterious impact on officer morale, leading
to a reduction in efficiency and effectiveness. The latter effect impacts development and
governance and acts as a collective punishment to the population of that place. It has been a
major reason for distrust, disconnect and alienation.

This disenchantment is palpable in Shopian district, which has often been the epicentre of
protests and militant-related activities. Since its district status in 2007, it has seen 13 Deputy
Commissioners (DCs) at its helm. In the last few years, the transfer policy in Shopian has
become a theatre of the absurd. The last three DCs have had a stay of 378 days, 537 days, and
25 days, respectively. The last DC assumed charge on January 19, 2021 and was transferred to
Leh on February 13, 2021. The story is similar in many other districts and government
departments across J&K.

Often, the frequent transfer of officials is blamed on the interference of local politicians.
However, the argument cannot be valid this time since there are no elected MLAs after the
dissolution of the State Legislative Assembly in late 2018. Since then, in the absence of elected
representatives, the participation of local people in governance and development is through civil
servants. It is this participation that has been the worst affected due to the frequent transfers.

The issue of frequent transfers is not limited to J&K, of course, but is found across India. The
analysis of the SUPREMO (Single User Platform Related to Employees Online) database of the
Department of Personnel and Training, Government of India, shows that the average posting
spell of civil servants in India is only about 15 months. This is despite an increase in the median
tenure since 2014 at the national level. Ashok Khemka and Pradeep Kasni are two Haryana-
based IAS officers whose cases symbolise this issue. Mr. Khemka has been transferred more
than 50 times in his career and Mr. Kasni 65 times. The Union Minister of Personnel, Public
Grievances and Pensions, Jitendra Singh, publicly accepted his helplessness in 2016 about the
frequent transfer of officers in States.

The undermining of transfer guidelines has been a major shortcoming of personnel
administration in India. The Second Administrative Reforms Commission has highlighted it. The
Fifth Pay Commission had recommended that no premature transfer should be allowed and that
there should be fixation of a minimum tenure for each post. The Hota Committee, which argued
against frequent transfers, noted that “absence of a fixed tenure of officials is one of the most
important reasons for tardy implementation of government policies, for lack of accountability of
officers, for waste of public money because of inadequate supervision of programmes under
implementation and for large-scale corruption.”
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An oft-repeated argument used for transfers is that they are “in the interest of administration.”
However, they essentially weaken administration. Transfers often reflect administrative
favouritism and create divisions among civil servants. If they are done on a political basis, this
impacts the neutrality of the civil services. The core values of the civil services — neutrality,
impartiality and anonymity — cannot be maintained without an efficient transfer policy.

Zubair Nazeer is an Assistant Professor at Jamia Millia Islamia, New Delhi
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THE STRUCTURAL FRAGILITY OF UNION
TERRITORIES

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

The sudden and inexplicable resignations of Congress MLAs from the Puducherry Assembly
have turned out to be an ingenious move to topple the Congress government led by V.
Narayanasamy. This was done in 2019 with devastating effect in Karnataka. In both cases, the
governments lost majority and went out of office. Resigning from the membership of the House
is every member’s right. But according to Article 190 of the Constitution, the resignation should
be voluntary or genuine. If the Speaker has information to the contrary, he or she is not obliged
to accept the resignation.

But there is by now a familiar pattern to the resignations of Members of the Legislative
Assembly. Such resignations invariably lead to the fall of the government and resignations take
place only from the ruling parties in the States which are opposed to the ruling party at the
Centre. These parties are, in fact, in a precarious condition because in most cases, the
resignations are quite unanticipated and reduce the party’s majority in the House abruptly. Even
the most seasoned Chief Ministers who have weathered many storms look flummoxed in the
face of this blow. Resignations are done with such precision that the exact number of MLAs
required to reduce the majority resign, not more. This mode of toppling a government has an
odd attractiveness about it because of its sheer novelty. The beauty of this scheme is that no
MLA has to defect and face disqualification and get a bad name. It is a wonderful way to end
defection and save the honour of the legislators.

Also read | Congress government in Puducherry is the second to fall in less than a year

The Puducherry development has tremendous political significance. But the purpose of this
article is to unravel the structural fragility of Union Territories (UTs) as units of the Indian
federation which perhaps makes it easier for powerful operators in the political system to
destabilise them.

The first question that arises in the context of these UTs is why the Constitution-makers/
Parliament thought it fit to provide a legislature and Council of Ministers to some of the UTs. The
ostensible reason is to fulfil the democratic aspirations of the people of these territories. In other
words, there was a realisation that the administration of these territories directly by the President
through the administrators under Article 239 does not meet the democratic aspirations of the
people. Therefore, the creation of a legislature and a Council of Ministers is logical and in
consonance with the policy of the state to promote democracy.

But a closer look at the relevant provisions in the Constitution reveals that this professed aim
has often been sought to be defeated by the Union. Article 239A was originally brought in, in
1962, to enable Parliament to create legislatures for the UTs. Look at the composition of the
legislature as provided in the Constitution. It is a body that is elected, or partly elected and partly
nominated. There can be a Council of Ministers without a legislature, or there can be a
legislature as well as a Council of Ministers. A legislature without a Council of Ministers or a
Council of Ministers without a legislature is a conceptual absurdity. In our constitutional scheme,
a legislature is the law-making body and a legislative proposal is initiated by the government,
which is responsible to the legislature. Neither can the legislature exist without a Council of
Ministers nor can the Council of Ministers exist without a legislature. Similarly, a legislature that

https://www.thehindu.com/news/cities/puducherry/president-accepts-resignations-of-puducherry-cm-council-of-ministers/article33915598.ece
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is partly elected and partly nominated is another absurdity. In fact, a simple amendment in the
Government of Union Territories Act, 1963 can create a legislature with more than 50%
nominated members. How can a predominantly nominated House promote representative
democracy?

Explained | State, Union Territory, and Union Territory with a Legislative Assembly

The issue of nomination of members to the Puducherry Assembly had raised a huge
controversy. The Government of Union Territories Act provides for a 33-member House for
Puducherry of whom three are to be nominated by the Central government. So, when the Union
government nominated three BJP members to the Assembly without consulting the government,
it was challenged in the court. Finally, the Supreme Court (K. Lakshminarayanan v. Union of
India, 2019) held that the Union government is not required to consult the State government for
nominating members to the Assembly and the nominated members have the same right to vote
as the elected members.

Nomination as such is not new to the Indian legislature. There is provision for nomination of
members to the Rajya Sabha [Article 80 (i)(a)]. But clause (3) of the Article specifies the fields
from which they will be nominated. The purpose of this nomination is to enable the House to
draw on the expertise of those eminent members who are nominated and thus enrich the debate
in the House. But in the case of nomination to the Puducherry Assembly, no such qualification is
laid down either in Article 239A or the Government of Union Territories Act. This leaves the field
open for the Union government to nominate anyone irrespective of whether he or she is suitable.
The Supreme Court took too technical a view on the matter of nomination and did not go into the
need to specify the fields from which those persons could be nominated and also lay down a fair
procedure to be followed for nomination of members. As things stand, the law invites
arbitrariness in dealing with the nomination of members to the UT legislature. If a different party
runs the government in the UT, this provision will be used by the Union government with a
vengeance, which is what happened in Puducherry.

Also read | Union Territories have their identity, says Supreme Court

As a matter of fact, the UTs were never given a fully democratic set-up with necessary
autonomy. The power vested in the administrator, who is known as the Lieutenant Governor in
the UTs having a legislature, bear this out. The administrator has the right to disagree with the
decisions of the Council of Ministers and then refer them to the President for a final decision.
The President decides on the advice of the Union government. So, in effect, it is the Union
government which finally determines the disputed issue. The administrator can, in fact, disagree
with all crucial decisions taken by the State government when the territory is ruled by a different
political party. Section 44 of the Government of Union Territories Act and Article 239 AA(4)
(proviso) of the Constitution vests the power in the administrator to express his or her
disagreement and refer the matter to the President and then take all actions he or she deems fit
in the matter in total disregard of the elected government. Although in NCT of Delhi v. Union of
India (2019), the Constitution Bench of the Supreme Court had said that the administrator
should not misuse this power to frustrate the functioning of the elected government in the
territory and use it after all methods have failed to reconcile the differences between him/her and
the Council of Ministers, experience tells us a different story. In Puducherry, the conflicts
between the Lt. Governor and the Chief Minister were perennial. A frustrated Chief Minister at
last had to knock on the door of Rashtrapati Bhavan seeking the removal of the Lt. Governor.

Also read | Union Territory of Puducherry is my ‘property’ to administer, Centre tells Supreme
Court
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Similarly, in the National Capital Territory of Delhi, one often hears of complaints against the Lt.
Governor from the ministers about the non-cooperative federalism being practised by him. As a
matter of fact, such conflicts between the administrator, who is the nominee of the President,
and the elected government is inherent in the constitutional arrangement created for the UTs.
No Union government really likes the idea of a free and autonomous government in the UTs and
therefore tries to control it through the administrator. The weaponisation of the constitutional
provision is done in full measure when the UT is ruled by a different political party.

Experience shows that the UTs having legislatures with ultimate control vested in the central
administrator are not workable. The redemption for the harried governments of these territories
lies in the removal of the legal and constitutional provisions which enable the administrator to
breathe down the neck of the elected government.

So far as the conspiratorial resignation by legislators to bring down their own government is
concerned, the political class will have to rack its brains on how to get the better of the predatory
instincts of political parties through constitutional or other means.

P.D.T. Achary is former Secretary General, Lok Sabha
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FEDERALISM AND INDIA’S HUMAN CAPITAL
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

Investing in human capital through interventions in nutrition, health, and education is critical for
sustainable growth. But India’s human capital indicators remain low. In the World Bank’s Human
Capital Index, the country ranked 116th. The National Family Health Survey-5 for 2019-20
shows that malnutrition indicators stagnated or declined in most States. The National
Achievement Survey 2017 and the Annual Status of Education Report 2018 show poor learning
outcomes. In addition, there is little convergence across States. This is a cause of concern as
these statistics could worsen due to the COVID-19 pandemic.

Several government initiatives have been launched to address these issues. The National
Health Policy of 2017 highlighted the need for interventions to address malnutrition. On the basis
of NITI Aayog’s National Nutrition Strategy, the Poshan Abhiyaan was launched, as part of the
Umbrella Integrated Child Development Scheme. The latest Union Budget has announced a
‘Mission Poshan 2.0’ and the Samagra Shiksha Abhiyan has been the Centre’s flagship
education scheme since 2018. However, India spends just 4% of its GDP as public expenditure
on human capital (around 1% and 3% on health and education respectively) — one of the lowest
among its peers.

Editorial | Discouraging numbers: On National Family Health Survey 2019-20

International experience suggests that one reason why these interventions are not leading to
better outcomes may be India’s record with decentralisation. Globally, there has been a gradual
shift in the distribution of expenditures and revenue towards sub-national governments. These
trends are backed by studies demonstrating a positive correlation between decentralisation and
human capital.

In recent years, India has taken some steps towards decentralisation. The Fourteenth Finance
Commission increased the States’ share in tax devolution from 32% to 42%, which was
effectively retained by the Fifteenth Finance Commission.

In India, three tiers of government are envisaged, with the Constitution dividing powers between
the first two tiers — the Centre and the States, as per the three lists under the Seventh
Schedule. While public health is in the State List, the broader subject of economic and social
planning is in the Concurrent List. In 1976, education was shifted from the State List to the
Concurrent List through the 42nd Amendment. The placement of a subject in the Concurrent
List, in effect, indicates the presence of overarching considerations that warrant the Centre’s
involvement.

Comment | Needed, greater decentralisation of power

Fiscally, while the Constitution assigns the bulk of expenditure responsibilities to States, the
Centre has major revenue sources. To address this vertical imbalance, the Constitution provides
for fiscal transfers through tax devolution and grants-in-aid. In addition, the Centre can make
‘grants for any public purpose’ under Article 282 of the Constitution. While fiscal transfers that
are part of tax devolution are unconditional, transfers under grants-in-aid or Centrally Sponsored
Schemes (CSSs) can be conditional. Therefore, the increase in the States’ share of tax
devolution represents more meaningful decentralisation.

https://www.thehindu.com/business/Economy/india-ranks-116-in-world-banks-human-capital-index/article32627733.ece
http://rchiips.org/NFHS/NFHS-5_FCTS/NFHS-5%20State%20Factsheet%20Compendium_Phase-I.pdf
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https://www.thehindu.com/news/national/aser-flags-poor-learning-outcomes-in-schools/article30569671.ece
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The 73rd and 74th Amendments bolstered decentralisation by constitutionally recognising
panchayats and municipalities as the third tier and listing their functions in the Eleventh and
Twelfth schedules, respectively. These include education, health and sanitation, and social
welfare for panchayats, and public health and socio-economic development planning for
municipalities. However, the Constitution lets States determine how they are empowered,
resulting in vast disparities in the roles played by third-tier governments.

Despite some shifts towards greater State autonomy in many spheres, the centralised nature of
India’s fiscal architecture has persisted. Centrally Sponsored Schemes have formed a sizeable
chunk of intergovernmental fiscal transfers over the years, comprising almost 23% of transfers to
States in 2021-22. But its outsized role strays from the intentions of the Constitution. Article 282
of the Constitution is listed as a ‘Miscellaneous Financial Provision’, unlike Articles 270 and 275,
which fall under ‘Distribution of Revenues between the Union and the States’. Constitutional
expert Nani Palkhivala had characterised it as more of a residuary power, opining that grants-in-
aid under Article 275 as per Finance Commission recommendations are the more appropriate,
regular route. The Supreme Court in Bhim Singh vs Union of India had observed that “Article
282 is normally meant for special, temporary or ad hoc schemes”.

There are issues in the design of CSSs as well, with the conditions being overly prescriptive
and, typically, input-based. Against this, international experience reveals that schemes with
output-based conditions are more effective. Moreover, CSSs typically have a cost-sharing
model, thereby pre-empting the States’ fiscal space. This is incongruous, given that many CSSs
cover subjects in the State and Concurrent Lists, such as health and education.

A functionally and fiscally empowered third tier would not only be more in keeping with the
constitutional spirit, but also lead to better outcomes. But ironically, States, too, have been
responsible for centralisation. Many States do not clearly demarcate or devolve functions for
panchayats and municipalities.

Further, third-tier governments are not fiscally empowered either. The collection of property tax,
a major source of revenue for third-tier governments, is very low in India (under 0.2% of GDP,
compared to 3% of GDP in some other nations). The Constitution envisages State Finance
Commissions (SFCs) to make recommendations for matters such as tax devolution and grants-
in-aid to the third tier. However, many States have not constituted or completed these
commissions on time, and hence, the Fifteenth Finance Commission has recommended no
grants after March 2024 to any State that does not comply with the constitutional provisions
pertaining to SFCs.

To begin with, the Centre needs to rethink the nature of its actions. It should play an enabling
role, for instance, encouraging knowledge-sharing between States. For States to play a bigger
role in human capital interventions, they need adequate fiscal resources. To this end, States
should rationalise their priorities to focus on human capital development. The Centre should
refrain from offsetting tax devolution by altering cost-sharing ratios of CSSs and increasing
cesses. The unconditional nature of these vertical transfers should be effectuated in spirit.
Concomitantly, the heavy reliance on CSSs should be reduced, and tax devolution and grants-
in-aid should be the primary sources of vertical fiscal transfers. Panchayats and municipalities
need to be vested with the functions listed in the Eleventh and Twelfth Schedules.

Leveraging the true potential of our multi-level federal system represents the best way forward
towards developing human capital.

Kevin James is a co-author for this article and Research Associate at the Centre for Social and
Economic Progress (CSEP), New Delhi. Anoop Singh is a Distinguished Fellow at CSEP.
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Kandarp Patel is Director, National Academy of Audit & Accounts, Shimla. Mr. Singh and Mr.
Patel worked with the Fifteenth Finance Commission.
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To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
like NRC
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THE ABSURDITY OF THE ANTI-DEFECTION LAW
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

The events in Puducherry highlight, yet again, the absurdity of the anti-defection law. In what
has now become the standard operating procedure, several MLAs from the treasury benches
resigned, lowering the numbers required for a no-confidence motion to succeed. This formula
has been seen recently in other States such as Madhya Pradesh and Karnataka.

The anti-defection law was included in the Constitution as the Tenth Schedule in 1985 to combat
the “evil of political defections”. The main purpose was to preserve the stability of governments
and insulate them from defections of legislators from the treasury benches. The law stated that
any Member of Parliament (MP) or that of a State legislature (MLA) would be disqualified from
their office if they voted on any motion contrary to the directions issued by their party.

Comment | Institutional fixes and the need for ethical politics

The provision was not limited to confidence motions or money bills (which are quasi-confidence
motions). It applies to all votes in the House, on every Bill and every other issue. It even applies
to the Rajya Sabha and Legislative Councils, which have no say in the stability of the
government. Therefore, an MP (or MLA) has absolutely no freedom to vote their judgement on
any issue. They have to blindly follow the direction of the party. This provision goes against the
concept of representative democracy.

There are two broadly accepted roles of a representative such as an MP in a democracy. One is
that they are agents of the voters and are expected to vote according to the wishes and for the
benefits of their constituents. The other is that their duty to their constituents is to exercise their
judgement on various issues towards the broader public interest. In this, they deliberate with
other MPs and find a reasonable way through complex issues. The anti-defection law turns the
concept of a representative on its head. It makes the MP neither a delegate of the constituency
nor a national legislator but converts them to be just an agent of the party.

Look at the contrast with other democracies. For example, in the recent vote on the
impeachment of former U.S. President Donald Trump, seven members from his party in the U.S.
Senate, the Republicans, voted to convict him. Such a decision does not have any legal
repercussion. Of course, the party may take action (it did not). Also, voters may decide to reject
the legislator for re-election — and that is the core design element of representative democracy.
The legislator is accountable to voters, and the government is accountable to legislators.

Comment | When defection is a mere detour for an MLA

In India, this chain of accountability has been broken by making legislators accountable primarily
to the party. This means that anyone from the party having a majority in the legislature — which
is, by definition, the party forming the government — is unable to hold the government to
account. Further, all legislators have a ready explanation for their voting behaviour: they had to
follow the party’s direction. This negates the concept of them having to justify their positions on
various issues to the people who elected them to the post.

An important consequence of the anti-defection law is the hollowing out of our legislatures. If an
MP has no freedom to take decisions on policy and legislative proposals, what would be the
incentive to put in the effort to understand the different policy choices and their outcomes? The
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core role of an MP to examine and decide on policy, Bills and budgets is side-lined. Instead, the
MP becomes just another number to be tallied by the party on any vote that it supports or
opposes.

Comment | Does the anti-defection law serve any purpose?

The framers of our Constitution did not intend this outcome. While introducing the draft
Constitution, Dr. B.R. Ambedkar outlined the differences between the presidential and
parliamentary forms of government. He said that the presidential form (such as in the United
States) had higher stability but lower accountability as the President is elected for four years,
and cannot be removed except for proven misdemeanour. In the parliamentary form, the
government is accountable on a daily basis through questions and motions, and can be
removed any time it loses the support of the majority of members of the Lok Sabha. The drafting
committee believed that India needed a government that was accountable, even at the cost of
stability. The anti-defection bill weakens the accountability mechanism.

What is more, it does not even provide stability. The political system has found ways to topple
governments. This includes the methods used in Puducherry this week — of reducing the total
membership through resignations. The Constitution was amended to ensure that any person
disqualified for defecting cannot get a ministerial position unless they are re-elected; the way
around this has been to resign rather than vote against the party. In other instances, the
Speaker — usually from the ruling party — has delayed taking a decision on the disqualification.
This has led to strange situations such as members who continue to be part of the main
Opposition party becoming Ministers (Andhra Pradesh in the term of the last Assembly). The
Supreme Court has tried to plug this by ruling that the Speaker has to take the decision in three
months, but it is not clear what would happen if a Speaker does not do so. The premise that the
anti-defection law is needed to punish legislators who betray the mandate given by the voters
also seems to be flawed. If voters believe that they have been betrayed by the defectors, they
can vote them out in the next election. However, we have seen many of the defectors in States
such as Karnataka and Madhya Pradesh being re-elected in the by-polls, which were held due
to their disqualification.

Editorial | Ending inaction: On Speakers and disqualification

The problem arises from the attempt to find a legal solution to what is essentially a political
problem. If stability of government is an issue due to people defecting from their parties, the
answer is for parties to strengthen their internal systems. If they attract members on the basis of
ideology, and they have systems for people to rise within the party hierarchy on their capabilities
(rather than inheritance), there would be a greater exit barrier. These characteristics seem
absent in many of the political parties, and we have seen a large number of defections despite
the anti-defection law.

To sum up, the anti-defection law has been detrimental to the functioning of our legislatures as
deliberative bodies which hold the executive to account on behalf of citizens. It has turned them
into fora to endorse the decision of the government on Bills and budgets. And it has not even
done the job of preserving the stability of governments. The Tenth Schedule to the Constitution
must be repealed.

M.R. Madhavan is President of PRS Legislative Research, New Delhi
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INHIBITING FREE SPEECH
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Ajit Mohan, Managing Director of Facebook India.   | Photo Credit: REUTERS

When the Delhi Assembly summoned Facebook honcho Ajit Mohan to depose before its Peace
and Harmony Committee, it unwittingly provoked a litigation that may have far-reaching
implications on federalism, the separation of powers and fundamental rights in India.

Parliamentary privileges are a set of rights and immunities that are essential for the functioning
of Parliament. The right to free speech in the House, guaranteed to the Commons since 1689,
and the right to call for evidence and witnesses, are central to the role of the legislature. In our
Constitution, both Parliament and State Assemblies were conferred with the same privileges as
the Commons. Apart from discussions about judges, no other speech is barred for legislators in
the text of the Constitution.

On the face of it, federalism imposes an insuperable challenge to the traditional broad reading of
parliamentary privilege. The argument goes: Unlike the House of Commons, the powers of State
Assemblies are more limited. If the State Assembly cannot pass a law on a subject, how can it
claim a right to discuss it or call witnesses for it?

However, this framing is misleading. First, legislation is not the only goal of discussions.
Legislatures also have a separate non-judicial power of inquiry which has been judicially
regarded as being inherent to the legislature, flowing perhaps from what Walter Bagehot would
call the expressive and informative function of the House. Politically, the Assembly is the voice
of the people of a State and their discussions are an expression of popular will. Atomic energy is
the exclusive preserve of the Union. Does that mean a State Assembly cannot inquire into the
possible ecological implications of a nuclear waste site within the State? Cannot State
legislatures hear testimony from soldiers and pass resolutions to honour the armed forces? At
least four states have passed resolutions against the Citizenship (Amendment) Act as affecting
their people.

Second, the legislative lists frequently overlap and courts resolve any conflict by adopting a test
of pith and substance of the law in question. But how would this apply pre-emptively at the
inquiry stage when the discussions may or may not lead to legislation?

Comment | The balance between fundamental rights and parliamentary privilege must be re-
examined

Third, we live in the era of co-operative federalism. How can the Union and the States cooperate
if they are barred from even discussing or taking evidence on issues beyond their limited
legislative competence?

Fourth, there is the delicate issue of whether the courts can or ought to sit in judgment on the
proceedings of State Assemblies determining what can or cannot be discussed based on the
courts’ view of the topic. No theory of judicial review would justify such a deep dive into the
“political thicket” to examine the proceedings of the House, something our Constitution expressly
bars.

The experiences of Canada and Australia, both common law federal jurisdictions, are also
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instructive. The Canadian chronicler Maingot hints about restrictions based on legislative
competence but is careful to add that they are self-imposed, not court mandated. In Australia,
the Privy Council in appeal from the High Court held that “it is hardly possible for a Court to
pronounce in advance as to what may and what may not turn out to be relevant to other subjects
of inquiry on which the Commonwealth Parliament is undoubtedly entitled to make laws”.

In 1399, the Commons recognised free speech in the House as a tradition by reversing the
judgment of treason on Sir Thomas Haxey. It is this ancient privilege that found its way into our
Constitution. It is a landmark of liberty as it allows elected representatives to challenge the most
powerful people of the land on behalf of commoners. This ancient tradition would be effaced if
the court were to appoint itself an arbiter of legislative discussions. It is difficult to craft any
discernible principle upon which such unprecedented power could be judiciously exercised
without inhibiting free speech that is the hallmark of our legislative tradition.

Rahul Narayan is an Advocate-on-Record in the Supreme Court and works on issues of
Constitutional Law, Technology Law, Digital Rights, and Privacy
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